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INTRODUCTION AND PROBLEM STATEMENT  
 
1.1 INTRODUCTION 
All employment relationships must come to an end at some stage. The question is: under which 
circumstances? Some come to an end as planned, for example, when an employee retires, resigns 
or contract of employment comes to an end. Other terminations may not be planned, for example 
when the employee is dismissed. 
The Labour Relations Act1 (LRA) does not prohibit all dismissals, but only unfair dismissals. This 
is in line with ILO decent work guidelines.2 There can only be three reasons why an employee may 
be dismissed, and those are misconduct of the employee; incapacity of the employee; and 
operational reasons of the employer, such as financial or technological reasons.3 In cases where 
the employer dismissed the employee for other reasons such dismissal will be unfair, implying that 
the employee can contest against the dismissal. The LRA specifically prohibits dismissals where 
the reason for the dismissal infringes upon an employee’s basic rights and those dismissals are 
referred to as automatically unfair.4 
Section 185(a) of the LRA provides that every employee has the right not to be unfairly 
dismissed.5An employer is allowed to dismiss an employee under certain circumstances and those 
circumstances are regulated by the provisions of the LRA.6 This act by the employers usually 
results in a dispute between the employee and the employer in cases where the employee finds the 
dismissal to be unfair for certain reasons. The employee in such a dispute would take the matter 
(unfair dismissal dispute) to the designated sectorial bargaining council or to the Commission for 
Conciliation, Mediation and Arbitration (CCMA). 
 
                                                          
1Labour Relations Act 66 of 1995. 
2 McGregor and Dekker Labour Rules (2014) 153. 
3 n 1 above (Section 194). 
4 McGregor and Dekker (n2) 154. 
5 n 1 above. 
6 n 1 above. 
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According to section 193 (1) of the LRA7, an arbitrator may grant an employee who has been 
unfairly dismissed one of three remedies. The employee may be reinstated, re-employed or paid 
compensation. Section 193 (2) of the LRA specifically states that an arbitrator or adjudicator must 
order reinstatement or re-employment of the unfairly dismissed employee unless the employee 
does not wish to be reinstated or re-employed; the circumstances surrounding the dismissal are 
such that a continued employment relationship would be intolerable; it is not reasonably 
practicable for the employer to reinstate or re-employ the employee; or the dismissal is unfair only 
because the employer did not follow a fair procedure.8 The unfair dismissal dispute rarely results 
in reinstatement generally because the dispute affects the working relationship between the 
employer and the employee. It becomes difficult for the parties to work together. 
The LRA does not provide a definition for reinstatement. Our courts have in various cases provided 
the definition of reinstatement. In the case of Equity Aviation Services v CCMA9 the court defined 
reinstatement as placing the dismissed employee back into the position that he or she held before 
the unfair dismissal took place.10 One can refer to it as restoration of position that the employee 
was previously in with regards to the rights and obligations associated with the employment 
relationship. It is a revival of the original employment contract between the employer and the 
unfairly dismissed employee.11 
 
1.2 PROBLEM STATEMENT 
There seems to be ambiguity as to what the concept of reinstatement contains, under what 
circumstances shall a court order reinstatement, whether reinstatement order must be coupled with 
back-pay and the extent of back-pay when ordered. Furthermore it is also not clear from the face 
of facts what remedy you will receive as an unfairly dismissed employee. This dissertation will 
discuss the concept of reinstatement of employees at the workplace. It will focus on examining the 
issues raised whilst considering the different approaches followed by our courts in interpreting 
                                                          
7 n 1 above. 
8 n 1 above (Section 184). 
9 Equity Aviation Services v CCMA 2008 29 ILJ 2507 (CC). 
10Equity Aviation Services v CCMA (n9) Par 36. 
11Mediterranean Textile Mills v SA Textile Workers Union 1998 6 BLLR 549 (A). 
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reinstatement as a remedy. This study is therefore undertaken in order to demonstrate the confusion 
that has arisen as result of the varied approaches taken by the courts. 
 
1.3 RESEARCH METHODOLOGY 
This dissertation will follow a literary approach. It will do so through an analysis of primary 
sources of our law such as the legislation (for example the LRA). Furthermore it will scrutinize 
case law by looking at different judgments and also journal articles, dissertations and legal 
textbooks.  
 
1.4 LIMITATIONS OF THE STUDY 
This dissertation focuses primarily on analysis of judgements and determinations given by our 
courts and CCMA. Although this study has been done before, there exist a variety of conclusions 
regarding the three remedies provided for in 193 (1) of the LRA. This dissertation attempts to 
clarify the inconsistencies that came with the variety of judgements. It makes emphasis on the 
importance of correct and consistent interpretation of section 193 and 194 of the LRA by our 















REINSTATEMENT AS A REMEDY FOR UNFAIR DISMISSAL OF EMPLOYEES 
 
2.1 INTRODUCTION 
Reinstatement is regarded as a primary remedy for the unfair dismissals of employees.12A 
dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to 
section 5 of the LRA or if the reason for the dismissal is (a) that the employee participated in or 
supported, or indicated an intention to participate in or support, a protected strike or protected 
protest action; (b) that the employee refused, or indicated an intention to refuse, to do any work 
normally done by an employee who at the time was taking part in a protected strike unless that that 
work is necessary to prevent an actual danger to life, personal safety or health; (c) A refusal by the 
employees to accept a demand in respect of any matter of mutual interest between the employer 
and employees; (d) that the employee took action, or indicated an intention to take action, against 
the employer by exercising any right conferred by this Act or participating in any proceedings in 
terms of this Act; (e) the employee’s pregnancy, intended pregnancy, or any reason related to her 
pregnancy; (f) that the employer unfairly discriminated against an employee, directly or indirectly 
, on any arbitrary ground, including but not limited to race, gender, sex etc; (g) a transfer, or a 
reason related to a transfer, contemplated in section 197 or 197A; or (h) a contravention of the 
Protected Disclosure Act, 2000 by the employer, on account of an employee having made a 
protected disclosure defined in that Act.13 A dismissal may also be procedurally unfair in which 
case the employer failed to follow the correct procedure in dismissing the employee.14 
There have been different conclusions as to when a court can order reinstatement, which will be 
discussed below. According to section 193 (1) of the LRA, an arbitrator or adjudicator may order 
either of the three remedies, being reinstatement, re-employment or compensation. The LRA does 
not provide a definition for the remedy of reinstatement, however, in the case of Equity Aviation15, 
                                                          
12 n 1 above(Section 193). 
13 n 1 above (Section 187 (1). 
14 McGregor and Dekker (n2) 154. 
15Equity Aviation Services (Pty) Ltd v CCMA (n9) Para36. 
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the court gave a precise definition where it said that “the ordinary meaning of the word “reinstate” 
is to put the employee back into the same job or position he or she occupied before dismissal, on 
the same terms and conditions…it is aimed at placing an employee in the position he or she would 
have been but for the unfair dismissal. It safeguards workers, employment by restoring the 
employment contract”.16 This implies that the employee is taken back as if he or she has never 
been dismissed before. Re-employment has also not been defined by the LRA, however, it means 
that the employee signs a new contract on different terms and conditions from the previous 
position.17 Compensation on the other hand has been defined as “the remuneration which may be 
paid to an employee in lieu of reinstatement to a maximum of 24 months.”18 Compensation is more 
about monetary value whereas re-employment and reinstatement are about getting back into the 
employment environment. 
It is important to understand when to order which of the three remedies. Does the fact that 
reinstatement is the primary remedy imply that it must be considered first, and if it fails due to 
exceptions provided by section 193 (2) of the LRA, the other remedies are then next to be 
considered. There exist ambiguities as to whether reinstatement is the go to remedy, the first in 
line or the first to be considered when dealing with automatic unfair dismissal cases. There have 
been cases where courts instead of considering the primary remedy first, went on and ordered the 
remedy of compensation.19 This causes confusion as to what procedure must be followed by the 
courts in making the correct order in cases of unfair dismissals. This dissertation will discuss 
instances where the court should make an order of reinstatement and when to order compensation 
instead. It will clarify instances where the courts incorrectly made an order of compensation 
instead of reinstatement. There have been inconsistencies where courts have given an order of 
reinstatement coupled with back-pay20 and cases where the court stipulated that back-pay is not an 
automatic right to reinstatement21. The question that always arises is whether reinstatement is 
                                                          
16Equity Aviation Services (Pty) Ltd v CCMA (n9) Par 37. 
17Geldenhuys “The Reinstatement and Compensation Conundrum in South African Labour Law” 2016 PER/PELJ 19 
2 Fn 4. 
18 SBV Sevices (Pty) Ltd v CCMA 2013 34 ILJ 996 (LC) Par 38. 
19 See SBV Services (Pty) Ltd v CCMA (n18). 
20National Union of Metal Workers of South Africa v HenredFuehauf Trailers (Pty) Ltd (1994) 15 ILJ 125 (A). 
21Kroukam v SA Airlink (Pty) Ltd 2005 26 ILJ 2153 (LAC). 
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always ordered retrospectively.22 This dissertation will discuss instances where the court can order 
reinstatement with back-pay. 
 
2.2 IDENTIFYING REINSTATEMENT AS THE APPROPRIATE REMEDY 
Unfair dismissal disputes come with different facts and content. The courts need to be cautious in 
the interpretation of the LRA when dealing with reinstatement and cautious of circumstances that 
warrant the remedy of reinstatement. In the case of SBV Services (Pty) Ltd v CCMA23 a 
compensation order made by the CCMA commissioner was set aside by the Labour Court. This 
case, as Geldenhuys24 stipulated, clarifies some inconsistencies flowing from different court 
judgments regarding the interpretation of sections 193 and 194 of the LRA. The employee in this 
case was dismissed after the employer’s company suffered loss which the employer believed was 
due to the employee’s gross negligence in conducting his employment duties.25 The CCMA 
commissioner however did not agree, resulting in the dismissal being declared to be substantively 
unfair.26 The most important task left was for the commissioner to order an appropriate remedy for 
the unfairly dismissed employee. The commissioner gave the employee an opportunity to choose 
which remedy he would want the court to order and the employee chose maximum compensation, 
which the commissioner awarded.27 The employer took the award on review. 
The Labour Court agreed with the CCMA commissioner that the dismissal was indeed 
substantively unfair, however, the Labour Court had a different conclusion regarding the 
appropriate remedy for the employee. The Labour Court was of the view that the procedure 
followed by the CCMA commissioner in arriving at the remedy of compensation was wrong.28 
This is the reason it is important to be clear on circumstances under which reinstatement must be 
ordered, where compensation should be ordered and also, be clear on the interpretation thereof. 
The Labour Court was of the view that the commissioner should have taken steps necessary to 
fully explain each of the three remedies and the consequences thereof to the employee because 
                                                          
22Equity Aviation Services (Pty) Ltd v CCMA (n9). 
23SBV Services (Pty) Ltd v CCMA (n18). 
24Geldenhuys (n1) 03. 
25SBV Services (Pty) Ltd v CCMA (n18) Par 4. 
26SBV Services (Pty) Ltd v CCMA (n18) Par 5. 
27SBV Services (Pty) Ltd v CCMA (n18) Par 30. 
28SBV Services (Pty) Ltd v CCMA (n18) Par 31. 
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taking into consideration the reasons provided by the employee for opting for compensation clearly 
indicates that the employee was not aware that reinstatement could be ordered retrospectively or 
with back-pay.29 It appears that the dismissal took a toll on the employee financially and at the 
time of the award the employee was in need of money hence she chose compensation with no 
knowledge that reinstatement could be ordered retrospectively. It was clearly stated that “the 
employee in opting to be compensated, that choice did not waive his right to be granted the primary 
remedy.”30 This implies that even though the dismissed employee chose compensation, the court 
could have still given the primary order of reinstatement retrospectively.  
The Court found the Commissioner had missed or overlooked the purpose of compensation under 
the LRA as according to the Labour Court it could have been clear, looking at the reasons provided 
by the employee, that reinstatement as a primary remedy still can be ordered. What can be deduced 
from this judgment is that a Commissioner or Labour Court must always explain to the unfairly 
dismissed employee that reinstatement is the primary remedy and explain in detail what 
reinstatement contains. This will prevent the commissioner from ordering an incorrect or 
inappropriate remedy and will also help the unfairly dismissed employee to make an informed 
decision. 
Geldenhuys, however, believes that placing a duty on Commissioners to inform the unfairly 
dismissed employees of the primary remedy of reinstatement will cause complications.31 He is 
concerned with the depth and extent by the duty that is placed on the commissioners, he is further 
concerned with how and the extent that it should be explained that it be considered satisfactory. 
The issue is basically the standard of the duty placed on the commissioners in explaining the 
remedies to the dismissed employees. This might lead to more ambiguity and inconsistencies; he 
refers to it as a “dubious concept”.32 This could also be used by unfairly dismissed employees, 
who later regret the decision they made in relation to the remedy ordered by the court to their 
advantage. They could claim to have not understood the remedies and put the blame on the 
Commissioner that he failed in explaining the remedies clearly to them. This is rather a complex 
                                                          
29SBV Services (Pty) Ltd v CCMA (n18) Para 32. 
30SBV Services v CCMA (n18). 
31Geldenhuys (n17) 16. 
32Geldenhuys (n17) 16. 
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approach to follow. However, it is important that the unfairly dismissed employee is put at a place 
where he or she can make a well informed decision when electing a remedy.  
 
2.3 INTERPRETING SECTIONS 193 AND 194 OF THE LABOUR RELATIONS ACT 
The manner in which our courts interpret these sections is important because clear and correct 
interpretation is mandatory to avoid inconsistencies and ambiguities. It has been stipulated that 
courts and other fora dealing with sections 193 and 194 must interpret the said sections purposively 
in such a manner that will give effect to the agreement concluded between the employer and 
employee.33 The ambiguity surrounding the interpretation afforded to the relevant legislative 
provisions impact negatively on one of the most fundamental aims of the LRA which is to provide 
access to social justice to employees who have been wronged in the employment 
environment.34The remedy of reinstatement does not imply that new employment is created. 
Rather, it simply implies that the employer takes the employee back to the place or position she or 
he was in or occupied before the unfair dismissal occurred.35 This means that the employee still 
has the same duties and obligation she or he had prior to dismissal, the same terms and conditions 
are reinstated with the employee. The employee is put at a place where he or she would have been 
had the dismissal not took place.36 
An employer who is accused of unfairly dismissing an employee and who does not intend on 
reinstating the employee must satisfy the arbitrator that one or more of the exceptions to 
reinstatement applies.37 The duty lies on the employer to prove one or more of the exceptions. The 
refusal to grant an unfairly dismissed employee reinstatement must be due to the existence of one 
of the exceptions provided for by section 194 of the LRA. 
Section 193 (1) (a) of the LRA provides that an employer must reinstate the employee in unfair 
dismissal cases. With the use of the word ‘must’ in this section, the legislature  implies that in 
unfair dismissal cases, the unfairly dismissed employee must be reinstated, unless one or all of the 
                                                          
33Kroukam v SA Airlink (Pty) Ltd (n21) Par 117-118. 
34Equity Aviation Services (Pty) Ltd v CCMA (n9) Par 36. 
35Nel v Oudtshoorn Municipality 2012 3 ILJ 1737 (SCA) par 9. 
36Nel v Oudtshoorn Municipality 2012 (n35) par 9. 
37Xstrata South Africa (Pty) Ltd v Num obo Masha [2016] ZALAC 25. 
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exceptions referred to in section 194 are present.38 This answers the question of whether the 
reinstatement must be considered first, however, in the case of Equity Aviation the court first 
granted compensation as per the employee’s desire. This shows how inconsistent our courts have 
been with interpretation of section 193 of the LRA. In the case of Billiton39, the court provided 
that the remedies given by section 193 (1) of the LRA must be ordered in accordance with the 
approach set out in Equity Aviation40. The approach is based on underlying fairness to both the 
employee and the employer. This implies that the remedy given must be fair to both the employer 
and employee, which means the presiding officer should ensure the remedy does not prejudice 
neither of the parties. 
It is not clear as to when a court order compensation instead of reinstatement because section 194 
does not stipulate such. The discretion is placed on presiding officers to decide which remedy is 
appropriate depending on the facts of each case and what is fairness and reasonable in the matter.41 
There is no prescribed specific checklist or rules when considering/weighing factors relevant in 
deciding on the appropriate remedy.42 It is also important to note that an employee who has been 
unfairly dismissed can only be reinstated provided such an employee is willing to go back to the 
employer.43 The court in this instance will have to order compensation as the appropriate remedy, 




The Labour Relations Act provides three remedies for automatic unfair dismissals of employees. 
These remedies are reinstatement, compensation and re-employment. The reinstatement is the 
primary remedy amongst the three remedies.45 The problem surrounds the circumstances under 
which courts or arbitrators order reinstatement, the discretionary powers that the court of law or 
                                                          
38Mediterranean Textile Mills v South African Clothing & Textile workers Union (n11) Par 28. 
39Billiton Aluminium SA Ltd t/a Hillside Aluminium v Khanyile2010 5 BLLR 465 (CC) Par 51. 
40Equity Aviation Services (Pty) Ltd v CCMA (n9). 
41Kylie v CCMA 2010 31 ILJ 1600 (LAC) Par 52. 
42Geldenhuys (n17) 22. 
43Kanamugire and Chimuka “Reinstatement in South African Labour Law” Vol 5 NO 9 2014. 
44Geldenhuys (n17) 22. 
45n 1 above (section 194). 
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arbitrator maintains in appropriately making an order of reinstatement. These include 
circumstances where the court exercises its discretion to order compensation instead of 
reinstatement as the primary remedy despite the employee wishing to be reinstated or re-
employed.46 There has to be guidelines put in place to assist the courts in deciding which remedy 
to grant. This will assist the presiding officers in avoiding incorrect conclusions or judgments 
dealing with unfair dismissals, for example the determination given by the commissioner in SBV 
Services (Pty) Ltd v CCMA could have been easily avoided as it was clear that the dismissed 
employee wanted money as relief. This also boils down to the importance of interpretation of the 















                                                          






IMPLICATIONS OF THE REMEDY OF REINSTATEMENT 
 
3.1 INTRODUCTION 
Section 193(1) (a) of the LRA states that “If the Labour Court or arbitrator appointed in terms of 
this Act finds that a dismissal is unfair, the court or the arbitrator may order the employer to 
reinstate the employee from any date not earlier than the date of dismissal.” An arbitrator appointed 
in terms of the LRA has a discretion to order reinstatement, re-employment or compensation on 
terms that arbitrator deems reasonable.47 A refusal or failure by the employer to carry out the order 
of reinstating the unfairly dismissed employee amounts to unfair labour practices as indicated by 
section 186(2) (c) of the LRA.48 In the case of National Union of Metal Workers of South Africa v 
HenredFuehaut Trailers (Pty) Ltd49, the appellate division held that where an employee has been 
unfairly dismissed he suffers wrong and the appropriate remedy obtainable is provided by restoring 
the employee to the position he or she held before the unfair dismissal took place. 
 
3.2 FAILURE TO REINSTATE THE EMPLOYEE 
If an employee is unfairly dismissed, he or she is entitled to be reinstated if there is no evidence 
preventing a court from making a different order.50In the case of SBV Services51 the Labour Court’s 
argument was that if an employee’s dismissal is found to have been substantively unfair, he or she 
is entitled to reinstatement unless that right has been waived. This could be done only if the 
employee, as in this case, elected to receive compensation as the remedy instead of reinstatement.52 
However the court, with reference to Ex Parte Parfitt,53 said that this kind of waiver would be 
valid only if it had been done intentionally and on an informed basis.54 This implies that it will be 
                                                          
47 n 1 above (section 193 (4). 
48OCGAWU obo Mapolie v Metite Alloys (2002) 10 BALR 1058 (CCMA). 
49 (1994) 15 ILJ 125 (A). 
50Kanamugire and Chimuka (n43). 
51SBV Services (Pty) Ltd v CCMA (n18) Par 40. 
52SBV Services (Pty) Ltd v CCMA (n18) Par 42. 
53Ex Parte Parfitt 1954 3 SA 894 (0). 
54SBV Services (Pty) Ltd v CCMA (n18) Par 43. 
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valid where the employee has been informed in detail of the availability of the other remedies, 
which was found to not have been the case in SBV Services.  
This, however, is not what section 193 (2) of the LRA says. The sections tells us that if continued 
employment would be intolerable or if it has become reasonably impracticable to take the unfairly 
dismissed employee back into the post that he or she had previously filled, compensation should 
be ordered.55 It is not only the employee that has to be considered, South Africa’s labour legislation 
is not solely concerned with the attainment of fairness for employee, the interests of employers are 
equally pertinent to ensuring a sound economy.56 As much as the employee has the freedom to 
make a choice on whether to be reinstated or to be paid compensation, the employer also must be 
considered by the arbitrator or the Labour Court in granting the order. It is incumbent on the 
arbitrator to consider whether in the light of all the circumstances before the court, there is reason 
to refuse reinstatement.57 
Reinstatement must be shown to be fair, when considering the competing interests of employees 
and employers.58 In DHL Supply Chain (Pty) Ltd and Others v National Bargaining Council for 
the Road Freight Industry and Others59, the Labour Appeal Court confirmed that the LRA 
prescribes reinstatement unless it is proven to be intolerable or impracticable (section 193(2) (b) 
and (c)). 
 
3.3 FACTORS AFFECTING THE GRANTING OF AN ORDER OF REINSTATEMENT  
The disputes of unfair dismissal of employees’ include a period between when the employee is 
dismissed where he or she has been disputing the dismissal and the date of judgment or 
determination. This is a period where the employee spends not going to work, therefore, when they 
are reinstated, the question is always about from which date. Therefore, the issue with 
reinstatement is that upon the granting of the order of reinstatement, the judge has to look at the 
period between the dismissal and the granting of the order. This is what is referred to as 
                                                          
55Geldenhuys (n17) 14. 
56Geldenhuys (n17) 14. 
57National Union of Metal Workers of South Africa v HenredFuehauf Trailers (Pty) Ltd (n20). 
58 Mila “Reinstatement except when ‘not reasonably practicable’- a discussion of s 193 (2) (c) of the LRA” De Rebus 
(2018) DR 26. 
59 [2014] 9 BLLR 860 (LAC). 
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retrospective reinstatement. In the case of Kroukam v SA Airlink (Pty) Ltd60 the Labour Appeal 
Court dealt with a matter whereby a period of 17 months had passed between the date at which the 
employee was dismissed, which was found to be automatically unfair and the date at which the 
Labour Court granted judgment. In a minority judgment, Zondo JP held that it was not “competent” 
for the court to grant an order of retrospective reinstatement that runs to the date of dismissal if the 
reinstatement goes back more than 24 months.61 The reasons that were given are that reinstatement 
in such cases would amount to an award of compensation for unfair dismissal which goes beyond 
what is prescribed by the LRA as the maximum amount; moreover, such an order of reinstatement 
would challenge the capping of compensation given in terms of S 194 of the LRA.62 Retrospective 
reinstatement again opens an opportunity for employees to cheat the system.63 Employees who 
would choose not to be reinstated will now prefer reinstatement due to the back-pay that exceeds 
the amount they would have got from the remedy of compensation, their reinstatement will likely 
be followed by a resignation months after.64 
 
3.4 CONCLUSION 
Although reinstatement has been declared a primary remedy for unfairly dismissed employees, it 
still has some loopholes. It is still an ongoing problem as to whether it is retrospective or not, the 
discretion lies with the presiding officers in deciding whether to grant retrospective reinstatement 
or not. The limitation on the extent of retrospectivity is that it cannot be ordered to operate from a 
date earlier than the date of dismissal. Reinstatement will in normal cases be ordered to operate 
from the date at which the court granted an order or judgment, unless the presiding officer exercises 
his discretion and grants retrospective reinstatement. The longer the passage of time may be 
indicatory of the possibility of the existence of the exceptions provided for in section 193(2) of the 
LRA,65 which gives the court or arbitrator an opportunity to exercise discretion not to order 
reinstatement.  
                                                          
60 2005 26 ILJ 2153 (LAC) Par 117. 
61Kroukam v SA Airlink (Pty) Ltd (n21). 
62Kroukam v SA Airlink (Pty) Ltd (n21). 
63Kroukam v SA Airlink (Pty) Ltd (n21). 
64Kanamugire and Chimuka (n43) 259. 
65Kanamugire and Chimuka (n43) 259. 
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 Although reinstatement is regarded as the primary remedy, there are instances where 
compensation is the appropriate remedy than reinstatement.66 This may be the case where the 
employer is faced with an order of reinstating the unfairly dismissed employee while the employee 
is unable to be reinstated as he or she has already found employment at another place.67In these 
circumstances, the award of compensation becomes the appropriate remedy instead of 
reinstatement by virtue of the fact that the employee has been aggrieved by the unfair dismissal 
and ought to be compensated in some or fashion. It is submitted that the employee should be given 
compensation in instances where he or she has found another employment after being unfairly 















                                                          
66Kanamugire and Chimuka (n43) 259. 






AN ORDER OF COMPENSATION INSTEAD OF REINSTATEMENT  
 
4.1 INTRODUCTION 
Although reinstatement is the primary remedy for unfair dismissals as it protects job security, there 
are instances where it is not practicably reasonable to order reinstatement. Section 193(2) of the 
LRA gives exceptions to the remedy of reinstatement. The exceptions include the following: “(a) 
the employee does not wish to be reinstated or re-employed; (b) if the circumstances surrounding 
the dismissal are such that a continued employment relationship would be intolerable; (c) it is not 
reasonably practicable for the employer to re-instate or re-employ the employee; or (d) the 
dismissal is unfair only because the employer did not follow a fair procedure.”68 In cases where 
either of these exceptions exists, the court will have to award compensation.  
 
4.2 INSTANCES WHERE THE COURT WILL ORDER COMPENSATION 
The award of compensation is dealt with by section 194 of the LRA which provides that the 
compensation awarded to an employee whose dismissal is found to be unfair because the employer 
did not prove that the reason for dismissal was a fair reason relating to the employee’s conduct or 
capacity or the employer’s operational requirements or the employer did not follow a fair 
procedure or both, must be just and equitable in all the circumstances, but may not be more than 
the equivalent of 12 months’ remuneration calculated at the employee’s rate of remuneration on 
the date of dismissal.69It further stipulates in subsection (4)70 that “the compensation awarded to 
an employee whose dismissal is automatically unfair must be just and equitable in all the 
circumstances, but not more than the equivalent of 24 months’ remuneration calculated at the 
employee’s rate of remuneration on the date of dismissal.” This implies that compensation cannot 
go beyond 24 months, this is the statutory prescribed limit in terms of which an employee can be 
compensated.  
                                                          
68 n 1 above. 
69 n 1 above. 
70 n 1 above. 
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The Labour Court in the case of SBV Services71 stated that commissioners should give preference 
to the remedy of reinstatement instead of awarding compensation and it was correct in that regard, 
however, section 194 of the LRA fails to give an indication as to when compensation should be 
awarded instead of reinstatement.72 This section only guides the courts in terms of how far they 
can go when awarding the remedy of compensation. Presiding officers have discretion to analyse 
each case and based on the particular circumstances make a decision on the appropriate remedy 
taking into account what is considered to be fair and reasonable to both parties.73 
 
4.2.1 THE EMPLOYEE DOES NOT WISH TO BE REINSTATED 
In a case where an employee has been unfairly dismissed from employment, this may taint the 
relationship between the employer and employee as the trust between them may be affected.74 The 
remedy of reinstatement becomes pointless and would normally results in unnecessary chaos in a 
working environment which eventually affects production at the workplace. The remedy of 
reinstatement will be of no benefit to either party in such instances.75 As a result a court has no 
powers to force an unfairly dismissed employee to accept being reinstated when they no longer 
wish to go back to the same employee.76It was stated in the case of Mzeku and others v Volkswagen 
SA (Pty) Ltd77 that it would be an unreasonable and gross act of the court or arbitrator if 
reinstatement is ordered where an employee does not wish to be reinstated. It was stated further 
that it cannot be taken that the legislature would have given the arbitrator or presiding officer a 
discretion to grant an order of reinstatement even in cases where the unfairly dismissed employee 
does not wish to be reinstated.78 In such a case, it is said that reinstatement is not a competent 
remedy.79 
                                                          
71SBV Services (Pty) Ltd v CCMA (n18). 
72Geldenhuys (n17). 
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77 (2001) 8 BLLR 857 (A) Par 74. 
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79Mzeku and Others v Volkswagen SA (Pty) Ltd (n78) Par 74. 
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In the case of Phumelela Jonas80where the unfairly dismissed employee challenged and took on 
review the arbitration award in that he believed that the arbitrator made a reviewable irregularity 
by not granting an order reinstating the employee and also granting the remedy of compensation 
of 10 months remuneration. It was emphasized that in all cases, the courts should never lose sight 
of the fact that reinstatement is the primary remedy and a default remedy “unless displaced by 
factors that serve to outweigh its underlying rationale, namely intolerability or impracticability and 
that those factors set high thresholds”.81 
 
4.2.2THE CIRCUMSTANCES SURROUNDING THE DISMISSAL ARE SUCH THAT 
CONTINUED EMPLOYMENT RELATIONSHIP WOULD BE INTOLERABLE 
The working relationship between an employer and the employee is important in a working 
environment. It will be unhealthy and unfair to both the employer and the employee if the court 
orders reinstatement in cases where continued employment relationship would be intolerable. In 
the case of National Union of Mineworkers v CCMA82 the court indicated that the employer bears 
the onus of proving that the state of his or her working relationship with the employee is such that 
reinstatement would be intolerable. The problem that courts faces when dealing with such a matter 
is the issue of intolerability, deciding what constitutes intolerability. It has been stated that it is not 
enough to prove a mere unhappiness as the employer, or that the employee causes you stress in the 
workplace.83 The employer must prove that what the employee did caused the working relationship 
between them to be intolerable.84 This is a fair procedure as a lot of employers would abuse this 
exception, taking into account the fact that no employer would be happy to take back an employee 
they have dismissed believing they were doing the right thing.  
In the case of DHL Supply Chain (Pty) Ltd85 which involved a situation of suspicion of theft by 
the dismissed employees, it was argued that reinstating the two employees would be intolerable 
because the trust relationship between the employees and the employer as well as the other 
                                                          
80Phumulele Jonas v CCMA and Others (PR68/2014) [2016] ZALCPE 17 Par 1. 
81Phumulele Jonas v CCMA and Others (n80). 
82 (2007) 28 ILJ 402 (LC) Par 11. 
83Kanamugire and Chimuka “Reinstatement in South African Labour Law” Mediterranean Journal of Social Sciences 
Vol 5 No 9 (2014) 259. 
84National Union of Mineworkers v CCMA (2007) 28 ILJ (LC). 
85DHL Supply Chain (Pty) Ltd v De Beer NO and Others [2014] ZALAC 15. 
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employees has broken.86 DHL in discharging its case further stated that it would be unfair to the 
employer to be burdened with having to closely guard the two employees.87 The court indicated 
that the evaluation of whether reinstatement will be intolerable or not is objective, taking into 
account what is fair to both the employer and the employee, the court looks at the evidence given 
which proves the intolerability that will be present due to the resumption of employment by the 
dismissed employees.88 
In the case of Malelane Toyota v CCMA89, the court discussed what could lead to intolerable 
working relationship. Mlambo J emphasized the element of trust between the employer and 
employee, that if trust has been tempered with, there cannot be a healthy working relationship 
between them.90The most important element of a working relationship is trust; it is the building 
block, a foundation of a healthy working relationship between the employer and the employee.  If 
such an element is ruined, the working relationship can be deemed to be non-existent. It would 
therefore be irrational for any legislature or courts to request an employer to reinstate the employee 
in such cases. However, courts will have to adopt a strict approach in these cases in order to avoid 
having employers abuse the exception. 
 
4.2.3 IT IS NOT REASONABLY PRACTICAL FOR THE EMPLOYER TO REINSTATE OR RE-
EMPLOY THE EMPLOYEE 
It is a common practice that after being dismissed, the individual will start looking for employment 
at another place, because despite fighting the employer for unfair dismissal, as the dismissed 
employee you do not know how the case will unfold, implying you cannot be sure of whether you 
will be reinstated to your employment or not. In this case, when the court grants an order of 
reinstatement, it becomes practicably impossible to be reinstated. The practicability of granting 
the order of reinstatement depends on the facts of each case, however, in a number of cases the 
period between the dismissal and the date of judgment makes it impracticable for the employer to 
                                                          
86DHL Supply Chain (Pty) Ltd v De Beer NO and Others (n85) Par 20. 
87DHL Supply Chain (Pty) Ltd v De Beer NO and Others (n85). 
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be reinstated and this was seen in the case of Republic Press v CEPPWAWU91 where six years 
lapsed since the employees were unfairly retrenched as a result of protracted litigation.  
The Supreme Court of Appeal held that although reinstatement is the primary remedy in law it was 
not a competent remedy under the circumstances because there have been extreme changes in the 
workplace since the dismissal of the employees; there have been restructuring of the business, the 
employees’ positions have been outsourced by the employer and there have been retrenchments of 
a number of employees.92 However, it is important to note that the fact that a long period of time 
has passed between the date of dismissal of the employees and the date of judgment does not 
automatically constitute a basis to deny them reinstatement.93 In a matter where the employer does 
not have employees, the court found it reasonably practicable for the employer to reinstate the 
dismissed employee.94There is no exclusive list of what constitutes impracticable situations, 
however, there are a few which have been given in court judgments; such as dishonesty which has 
been declared as a ground which makes reinstatement not to be reasonably practicable as the trust 
relationship that exists between the employer and the employee would have been damaged.95 
The situation where an employer has already found replacement for the unfairly dismissed 
employee does not imply that reinstatement will not be reasonably practicable.96It will be unfair 
to the employees if the courts regard this as a ground for impracticability as employers will have 
an advantage of cheating the system by finding replacement for immediately in trying to avoid 
having to reinstate the unfairly dismissed employee. This was pointed out in the case of  
Volkswagen SA (Pty) Ltd v Brand NO & others,97 where the court said that  “reinstatement will 
also be invoked when the employee’s job has been filled by a replacement, but care must be taken 
lest this become a ready means by which an employer can escape her obligations. In cases of this 
sort an employee should normally be re-instated and the employer be left to do what he or she 
traditionally does when there are too many employees on the payroll - commence the process of 
dismissal for operational requirements. By such means the court/arbitrator can ensure that the 
                                                          
91Republic Press (Pty) Ltd v CEPPWAWU and Others 2008 1 SA 404 (SCA) Par 20. 
92Republic Press (Pty) Ltd v CEPPWAWU and Others (n91) Par 22. 
93Republic Press (Pty) Ltd v CEPPWAWU and Others (n91). 
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97 (2001) 5 BLLR 924 (LC). 
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rights of the reinstated employee as an incumbent of the workforce (consequent on seniority or, at 
least, to pension and severance payouts) are given their proper respect and weight”.98 In the case 
of Manyaka v Van Der Wetering Engineering (Pty) Ltd,99 the court dealt with a situation where 
the employer had already replaced the unfairly dismissed employee. The court however granted 
an order of reinstatement.100The issue that results from this is that two people are placed on one 
position. 
 In Billiton Aluminium SA Ltd t/a Hillside Aluminium v Khanyile,101 where the Constitutional Court 
dealt with leave to appeal a Labour Appeal Court order which agreed with the judgment of a 
commissioner that granted retrospective reinstatement to the date of dismissal (2001) which is 
approximately 9 years after, the court was of the view that it is unnecessary to manufacture a 
constitutional remedy where reinstatement is the appropriate remedy. The court stated that it was 
reasonably practicable to grant the remedy of reinstatement even after a long period of systemic 
delays. The Constitutional Court specifically stated that:  
“It was the employer’s own conduct in causing this delay that led to this state of affairs. Whether 
that conduct was motivated by a cynical ‘playing of the system’ or a genuine but belated recognition 
of its own misconception of the correct legal principles, matters not. Neither the institutional part 
of the system nor the employee was to blame for the unnecessary prolonging of the proceedings. If 
the employee earned income since that order was granted it was because he had to do so in order 
to survive and live a decent life. The employer could have prevented that necessity by implementing 
the reinstatement order”102. 
The question that follows is whether reinstatement will be deemed to be practicable in cases on 
non-compliance with section 189. In the case of Germiston Uitgewers103 it was indicated that 
although with reference to the facts, reinstatement is not a practicable remedy, “in appropriate 
cases it would be proper that where an employer has not complied with the prerequisites of a fair 
procedure as set out in S 189, the affected employees be reinstated because there is a possibility 
that they could conceivably still be in employment had a fair procedure been followed. A fair 
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consultation would have ensured that those employees would have been in a position to point out 
what viable alternatives were there. A fair consultation process would have ensured that there is 
consensus that retrenchment has to take place employees would be able to persuade the employer 
why objectively they should not have been selected thus ensuring continued employment”104. 
In a number of instances however, section 189 is applied as a formality only where the employer 
has already decided, therefore it is rare possibility that the employer will be influenced by the 
employees to change the decision. The court after analyzing the matter, might find it impractical 
to order reinstatement where the finances of the employer’s business are such that the business 
will not be able to keep the employee. 105In the case of Tshongweni v Ekurhuleni Metropolitan 
Municipality106 the court stated that it would not be reasonably possible to order reinstatement in 
a case where the employee was employed on a fixed term contract and the contract has expired 
already.107 The Judge stated that:  
“it rarely will be reasonably practicable to reinstate an employee whose fixed term contract of 
employment has expired the employee has expressly agreed in the initial contract that he would not 
entertain any expectation of renewal or extension beyond the initial fixed term period. The purpose 
of such a term is to ensure that the renewal of the contract will take place by means other than mere 
expectation. The intention is for the parties to embark upon further negotiations directed at 
assessing previous performance, setting new targets and objections and imposing new conditions 
premised upon past experience neither party could reasonably assume the existence of an 
expectation of automatic renewal.”108 
 
4.2.4 THE DISMISSAL IS UNFAIR ONLY BECAUSE THE EMPLOYER DID NOT FOLLOW 
FAIR PROCEDURE 
The courts would normally grant the remedy of compensation than reinstatement in cases where 
the dismissal is procedurally unfair.109As it was seen in the case of Volkswagen SA (Pty) Ltd v 
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Brand NO & others,110 where the court stipulated that section 193(2) of the LRA prohibits the 
granting of the remedy of reinstatement when dealing with cases of dismissals that are only 
procedurally unfair. It was further provided that the section should be read and interpreted in a 
way that it is not intending embodying a mandatory exclusion of re-instatement in the first three 
exceptions of subsections (a) to (c) and a discretion upon the judges to reinstate in the fourth 
(procedural unfairness) subsection (d).111Both exceptions should be treated the same as exceptions 
that exclude the remedy of reinstatement in their presence. Kanamugire112 states in his writing that 
although Labour Court has granted the remedy of reinstatement in cases where dismissals were 
considered to be procedurally unfair and found it to be a competent remedy, the decisions are 
different in that the procedural irregularities gave rise to substantive unfairness implying that the 
remedy of reinstatement was not only given because the dismissal was procedurally unfair but also 
because it was substantively unfair.113 It is also not given in S 193 whether or not reinstatement 
becomes a competent remedy in cases where dismissal is only procedurally unfair.114 
In Mzeku & others v Volkswagen SA (Pty) Ltd,115 the Labour Appeal Court discussed paragraph 
(d) of section 193 and indicated that it applies to dismissal cases which would have been fair if the 
employer in dismissing the employees followed a fair procedure, the court concluded that “the 
relief of re-instatement is not competent in the case of a dismissal that is unfair only because the 
employer did not follow a fair procedure.”116The same or similar decision was held in the case of 
Mekgoe v Standard Bank of SA117 where the commissioner was of the view that the dismissal was 
procedurally unfair as the procedure followed by the employer in disciplinary in dismissing the 
employee was unfair and the competent remedy was said to be compensation in terms of instead 
of reinstatement. Moreover, in the case of Solidarity v Armaments Corporations of SA (SOC) 
Ltd118the Labour Appeal Court found that the remedy of reinstatement awarded by the 
Commissioner was not a competent remedy.119 The court relied on the reasons that the dismissed 
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employee was not in possession of the security clearance certificate required for the job, which 
rendered him unqualified for the senior manager position he held prior to dismissal.120 It was 
indicated that the remedy of reinstatement would in this instances not be reasonably practicable in 
terms of section 193 (2) (c) of the LRA. The employer’s job title or, his job description required 
him to be in possession of the security clearance certificate, this allows him to carry out his duties 
as an employee, what the judgment entails is that in cases where the employee is no longer in a 
position to perform, reinstatement cannot be a competent remedy. The court saw it fit to order 
compensation instead of upholding the reinstatement order granted by the CCMA.121 Maximum 
compensation in terms of Section 194(1) of the LRA was awarded and the factors considered were, 
inter alia, the manner in which the employee was dismissed and also that the employer did not 
follow the prescribed procedure.  This case also answers one of the problems identified in this 
dissertation, which is the question of understanding when to order one of the three remedies 
provided for by the LRA. The court indicated that the commissioner erred in awarding the remedy 
of reinstatement, and came to conclusion that maximum compensation is the appropriate remedy.  
 
4.5 REINSTATEMENT AND DIGNITY 
According to section 23(1) of the Constitution122 everyone has the right to fair labour practices. 
Therefore, when dealing with labour disputes South African Labour follows the principle of 
fairness that is to come down to a judgment that is fair to the employer as well as to the 
employee.123 Section 10 furthers states that everyone has the right to have their dignity respected 
and protected. It is also important to take into account section 39 of the constitution124 that provides 
as follows: 
“(1) When interpreting the Bill of Rights, a court, tribunal or forum- 
(a) Must promote the values that underlie an open and democratic society based on human dignity, 
equality and freedom”. 
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It further states in subsection (2) that when interpreting any legislation every court, tribunal or 
forum must promote the spirit, purport and objects of the Bill of Rights.125Vettori126 brings up an 
interesting discussion of taking into account elements of human dignity, and the commercial reality 
in our economy when dealing an award of compensation. When dealing with the amount of 
compensation it is important for the courts to ensure that their award do not declare the employer 
financially unfit to continue with his or her business after settling the amount, however, ensuring 
also that an employee’s right to dignity is not infringed upon.127 In the country with an economy 
that is ours, the contract of employment to individuals weighs more than just being a commercial 
contract, it relates more to the dignity of a person that he or she acquires as they become the bread 
winners in their homes, as they change financial situations of their loved ones.128 Therefore a 
dismissal can have an effect on the dismissed employee, hence it is important that when awarding 
compensation, the court take into cognizance the human dignity of the employee and ensure that 
it is protected.129 
 
4.6 CONCLUSION 
There are three remedies a court can grant to an unfairly dismissed employee, that being 
reinstatement, re-employment or compensation.130 In terms of section 193 a court may grant an 
award of compensation in cases where the exceptions in section 194 do not apply.131Therefore, in 
matters where reinstatement or re-employment is not a competent remedy, the court will request 
the employer to pay the unfairly dismissed employee compensation in accordance with section 
193 (c).132 Section 194 of the LRA regulates the amount of compensation which the court may 
award which must be just and equitable but not more than the equivalent of 12 months 
remuneration in the case of ordinary unfair dismissal or 24 months where the dismissal is 
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automatically unfair.133It is important for unfairly dismissed employees to be aware of the risks of 
unreasonably refusing reinstatement hoping for compensation as this might lead to them not being 
awarded compensation.134Therefore, there should be reasonable reasons as to why an employee 
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AN ORDER OF REINSTATEMET COUPLED WITH BACK-PAY 
 
5.1 INTRODUCTION 
When an unfairly dismissed employee disputes his or her dismissal the court either grants 
reinstatement as the primary remedy, re-employment or compensation. In a case where the court 
finds reinstatement to be the competent remedy, the next question is about how far back is the 
employee reinstated. Does the employee get paid for all the months he or she did not get paid since 
he or she was instead unfairly dismissed till date of being reinstated or whether there are limits to 
it or the employee does not get anything? 
 
5.2 BACK PAY 
The court in SBV Services (Pty) Ltd v CCMA135 acknowledged that there exist certain 
inconsistencies with regard to the nature and application of reinstatement as a remedy. This makes 
sense particularly in respect of the entitlement to back-pay.136 The court discussed important three 
views regarding back-pay; firstly that the order of back-pay may be granted with limits set out in 
section 194 of the LRA, implying that it could be either a twelve months remuneration or 24 
months’ pay remuneration which will depend on whether it is an automatic unfair dismissal or 
not.137 Secondly, back-pay can be granted as an additional and separate order to the amount of 
compensation awarded or to be awarded, this implies that the total amount awarded to the 
employee would not be subjected to the limitations of section 194, meaning it will not be restricted 
to twelve months or twenty four months remuneration as the case may be.138 The unfairly 
dismissed employee in this case will be entitled to claim for the amount owed to him or her for the 
time he or she worked for between the dates of being unfairly dismissed and being reinstated.139 
Thirdly, there has been an argument that reinstatement and back-pay do not co-exist, that 
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reinstatement is only to reinstate the dismissed employee back to his or her employment.140 This 
implies that reinstatement must go together with back-pay. 
 
If the exceptions to the remedy of reinstatement are not applicable, the Labour Court and arbitrators 
only have the discretion with regard to the extent to which reinstatement should be made 
retrospective.141 An employer wishing to avoid reinstatement must satisfy the arbitrator that one 
of the exceptions to reinstatement applies, in this case to show that it would not be practicable to 
order reinstatement.142In the case of David Themba v Minroad Sawmills (Pty) Ltd143, the presiding 
officer was required to determine whether reinstatement is coupled with back-pay. Essentially, the 
issue which needed to be decided on was whether employers have to pay their reinstated employees 
back-pay. In this case, reinstatement was granted without the employer being ordered to pay the 
unfairly dismissed employee back-pay.144The issue before the court was to determine whether the 
unfairly dismissed employee was entitled to increases, remuneration, including retrospective wage 
increase and bonuses, leave and interest on the total amount. The Judge referred to the case of 
Equity Aviation Services145 and found that reinstatement means that an employer takes the 
employee back into its services on the same terms and conditions as if the dismissal never 
occurred.146 He further states that the concept of reinstatement does not include back-pay and 
highlighted that the discretion as to whether back-pay is granted and the extent thereof is not 
statutorily prescribed. The discretion lies with the arbitrator or judge arbitrating or adjudicating 
the matter.147 
 
The importance of this matter is that the court confirmed that reinstatement is not necessarily 
retrospective and does not create an automatic right to any increases unless that right is founded 
on a contract of employment or collective agreement. Retrospectivity of reinstatement is a separate 
discretion that must be exercised by the arbitrator when deciding to award reinstatement. 
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In the case of SADTU & others v Head of Northern Province Department of Education,148 the 
court stated that:  
“To reinstate the individual applicants in the very positions or posts which they occupied prior to 
the withdrawal of their appointments: it would be impossible to reinstate them to such positions 
with retrospective effect. The order in my view requires the Department to re-instate the individual 
applicants with retrospective effect on terms and conditions of employment which are not less 
favourable than the terms and conditions applicable to them prior to such withdrawal.”149 
 
Accordingly the Judge found that the employee’s restatement applied from 28 December 2009. He 
aligned his reasoning with that of the court in Republic Press (Pty) Ltd v CEPPWAWU150.151 The 
judge found that the employee’s entitlement to be paid by the employer whilst the review is 
pending does not arise from the reinstatement award, but actually directly from his contract of 
employment which had been restored from the date of the award.152 In line with this, he found that 
the employee was entitled to at least his basic monthly remuneration for the entire period from 28 
December 2009 to 8June 2012 which is the date on which he got back at work. 
 
There exists another implicating issue relating to back-pay and reinstatement. It may be a 
confusing element to employees who have acquired reinstatement court order which is coupled 
with back-pay, however, the employer fails to abide by the court order. What steps do they take in 
claiming their back-pay? We have seen employees unfortunately losing the case of claiming their 
back-pay from the employer because they followed the incorrect procedure in instituting their 
claim in the case of Kubeka and Others v Ni-Da Transport (Pty) Ltd153.The employer was ordered 
by the court to retrospectively reinstate the dismissed employees, which the employer did not abide 
by. The employees, in claiming for their back-pay, instituted a contractual claim against the 
employer. The Labour Court found that the employees had pursued an incorrect procedure in 
claiming for their back-pay, instead they could have instituted contempt proceedings as the 
                                                          
148 (2001) 7 BLLR 829 (LC). 
149SADTU and others v Head of Northern Province Department of Education (2001) 7 BLLR 829 (LC). 
150 2008 1 SA 404 (SCA).  
151Equity Aviation Services (Pty) Ltd v CCMA (n9). 
152Republic Press (Pty) Ltd v CEPPWAWU and Others (n91). 
153 Kubeka and Others v Ni-Da Transport (Pty) Ltd [2019] ZALCCD 1. 
34 
 
primary order was an order ad factum praestandum. As a result, their claim was dismissed.154 The 
court further made a legally eye opening finding that the employees’ claim for payment of back-
pay from the date the reinstatement order was given to the date the employer’s application for 
leave to appeal was rejected, was a contractual debt that only automatically becomes owing when 
the employer reinstate the employees, however, the employees in this case were never 
reinstated.155 This implies that back-pay only becomes due to the employee upon restoration of the 
employment contract. Failure to reinstate the employees and pay back-pay as per the court order 
should be resolved by contempt proceedings.156 It is important to note that after a reinstatement 
order, what revives is the obligation to reinstate the employees and not an obligation to pay back-
pay in isolation, it is when the employer reinstates them that the obligation to pay back-pay comes 
into being. This also partly answers the question of whether reinstatement is always coupled with 
back-pay. As stated above that retrospective reinstatement is not an automatic right, it is also 
important to note that back-pay does not go in isolate. This implies that as an unfairly dismissed 
employee, with a reinstatement order, you cannot claim back-pay without being reinstated. 
Reinstatement does not always go with back-pay, however, back-pay always goes with 
reinstatement. 
 
5.3 COMMISSIONER AND JUDGE’S DISCRETION 
The majority of the judges in the case of Kroukam v SA Airlink (Pty) Ltd157Labour Appeal Court 
expressed the view that even in cases where a labour matter takes too long to resolve, an unfairly 
dismissed employee should in principle be able to claim an unlimited amount of back-pay if an 
order of reinstatement is made. A different approach was followed in Chemical Workers Industrial 
Union v Latex Surgical Products (Pty) Ltd158 where the court was of the view that the minority in 
Kroukam was correct in remarking that the order with regard to the amount has to be made subject 
to the limitations set out for either an ordinary or an automatically unfair dismissal, depending on 
the facts.159 This is in conflict with what has been said in case of Republic Press v 
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CEPPWAWU160where it was said that the passage of time between the date of dismissal and the 
date of judgment makes t impracticable for the employer to reinstate the employee. It appears that 
the longer period that has passed between the date of dismissal and the date of judgment is a factor 
that is taken into consideration when court has to grant the remedy of reinstatement, in that it may 
render the reinstatement to not be reasonably practicable and also when the court grants 
retrospective reinstatement. 
 In principle, a reinstatement order can be made retrospective to the date of dismissal, regardless 
of the amount of time that had elapsed since the date of dismissal.161 However, the delay in 
finalization plays a major role, and so it should, in deciding whether or not reinstatement is the 
appropriate remedy to be considered. In Republic Press (Pty) Ltd v CEPPWAWU162 the employees 
had been dismissed more than six years before the matter was heard by the Labour Court. The 
judge was of the view that the LRA draws a distinction between reinstatement and compensation 
and that back-pay which flowed from reinstatement was something different from 
compensation.163 
 
The Labour court or the arbitrator has discretion to determine the date of retrospectivity in cases 
where an order of re-instatement has been given, however, which date may not be date earlier than 
the date of dismissal.164 This implies that what is provided for in the LRA is not exclusive, that the 
court still has the option of deciding otherwise, depending on the facts of each case. In the case of 
Chemical Workers Industrial Union and Others v Latex Surgical Products (Pty) Ltd165 the court 
provided that reinstatement is not retrospective, that it must be limited by section 194 of the LRA. 
The argument was that the remedy of reinstatement cannot go beyond the period set in section 194 
of the LRA. This, however, is contrary to what was decided in the case of Republic Press v 
CEPPWAWU and Another166. It was held that the court may grant retrospective reinstatement up 
                                                          
160 2008 1 SA 404 (SCA) Para 20. 
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to the date of dismissal even if it extends beyond time periods in section 194 of the LRA.167 The 
time period is 24 months for automatically unfair dismissal and 12 months for ordinary unfair 
dismissals.168The employee does not have a right to the back-pay prior to the date the order of 
reinstatement is given. 
 
In the case of Equity Aviation169 the court made important pointers with regard to retrospective 
reinstatement, it was provided that: 
“In exercising its discretion in terms of determining the extent of retrospectivity of the 
reinstatement under section 193(2) (c), a court or arbitrator should take into account all the relevant 
factors, including the period between the dismissal and the trial as well as the fact that the dismissed 
employee was without income during the period of dismissal, ensuring however that an employer 
is not unjustly financially burdened if the retrospective reinstatement is ordered or awarded” 
 
This was justified in the case of Billiton170 where the court was of the view that in deciding whether 
reinstatement is the competent remedy or relief, it is crucial for the court to take into account the 
time the matter came before the court. This is important with regard to the element of fairness to 
both the parties, as the order of retrospective reinstatement may be regarded as excessively harsh 
on the side of the employer moreover taking into account the fact that the employee was offering 
his or her services throughout the period.171The court, however, in Mediterranean Textile 
Mills172has stated that the employee cannot suffer as a result of the employer’s failure to allow 
them to offer their services as he is the one who unfairly dismissed them, thereby prohibiting them 
from delivering their services as per the contract of employment. Therefore, according to the court, 
such an employee is entitled to payment though he or she did not work for those months.173 
 
5.4 THE TEST FOR REVIEW 
                                                          
167Republic Press (Pty) Ltd v CEPPWAWU and Others (n91). 
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As seen above, there have been inconsistencies with regard to ordering the remedies given in the 
LRA. It is therefore mandatory to understand how the inconsistencies stay valid. It appears that if 
a decision passes the review test set out in Sidumo v Rusternburg Platinum Mines Ltd174that 
judgment is deemed to be fair.175 The Sidumo case is a landmark case with regard to the test for 
review referred to as the reasonable decision maker test, rejecting the reasonable employer test in 
this case. In this case the employee was dismissed for failing to failing to follow the right search 
procedure.176 The commissioner found that the dismissal was a harsh sanction and ordered the 
employee to be reinstated. The matter was taken to the Labour Court, Labour Appeal Court and it 
went to the Supreme Court of Appeal where a different conclusion was given, the dismissal was 
found to be fair.177This was challenged in the Constitutional Court, the CC stated that it is for the 
commissioner to determine the fairness of the remedy and not the employer and they must exercise 
the discretion independently. The commissioners in exercising the discretion, must take into 
account a number of factors, including the period of service by the employee, the importance of 
the rule breached, the consequences resulting from the breach etc.178 the test is “whether the 
decision reached by the commissioner is one that a reasonable decision maker could not reach”.179 
This was seen being followed in the recent case of Solidarity v Armaments Corporation of South 
Africa (SCO) Ltd180 where the CCMA’s award of reinstatement was reviewed, the court made 
reference to Sidumo and indicated that “the CCMA’s awards are reviewed on the grounds of, inter 
alia, unreasonableness. The test is whether the decision reached by the commissioner is one that a 
reasonable decision-maker could not have reached.”181  
 
5.5 CONCLUSION 
Reinstatement does not automatically come with back-pay, reinstated employees are not entitled 
to back-pay, and it is awarded per a commissioner’s or judge’s discretion. There is no statutory 
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limitation to the order of retrospective reinstatement, this has to be the reason behind the 
uncertainties surrounding the award of retrospective reinstatement.182The court in Republic Press 
(Pty) Ltd183 was correct in their remarks that failure by the legislature to put limitation or give 
guidelines with respect to retrospective reinstatement could be that the legislature did not foresee 
the possibility of labour disputes taking too long to be resolved. Therefore, the guidelines relating 
to retrospective reinstatement are of utmost importance. In the case of Mediterranean Textile 
Mills184 the court stipulated that “a dismissed employee who is ordered to be reinstated should 
ordinarily be entitled to his or her full arrear remuneration (the so-called back-pay) as if the 
dismissal never took place.” This, however, is dependent on the judge’s discretion, the judge 
considers the facts of each case and makes a determination regarding the extent of retrospectivity 
which may apply from any date ordered by the court, however, which date may not be earlier than 
the date of dismissal.185The discretion as to the amount of back-pay must be fair to both parties 
involved. Furthermore, it is important for dismissed employee who have obtained an order to be 
reinstated to be aware of the fact that back-pay does not go in isolation, but it is linked to 
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An unfairly dismissed employee is entitled to any of the three remedies provided for by section 
193 (1) of the LRA; those are reinstatement, re-employment and compensation. Reinstatement is 
regarded as the primary remedy in unfair dismissal cases. There are however cases where the 
primary remedy of reinstatement is impossible, it could be that the employee by judgment date has 
already found employment at another place, therefore cannot be reinstated to the previous 
employment, it could also be that the employee does not want to be reinstated, these instances are 
dealt with in section 193(2) of the LRA which provides exceptions to the primary remedy of 
reinstatement. This section implies that reinstatement and re-employment are remedies that must 
considered first, unless these exceptions exist, in which case, compensation may be ordered. 
Furthermore, what the dismissed employee desires is also of utmost importance. The employee 
may not, however, unreasonably deny reinstatement with no sound reasons. In such a case, the 
employee may forfeit compensation. It is important for the judge or arbitrator to ensure that the 
employee understands the remedies, that he or she is making a well informed decision when 
electing a remedy. 
This writing has revealed that the granting of the remedy of reinstatement does not imply 
retrospectivity. Employees who are found to have been unfairly dismissed do not have a right to 
retrospective reinstatement. The court or arbitrator has discretion to grant retrospective 
reinstatement.  
Retrospective reinstatement and compensation are two different remedies. Hence the importance 
of ensuring the employee understands the consequences of every remedy as it was seen in the case 
of SBV Services. Compensation is dealt with in section 194 of the LRA. It stipulates that granting 
the award of compensation for ordinary unfair dismissals such compensation is limited to twelve 
(12) months and with automatic unfair dismissals the compensation is limited to twenty four (24) 
40 
 
months. However, with retrospective reinstatement, the back-pay is only limited to the date the 
dismissal took place, implying it cannot go beyond the date of dismissal. The presiding officers or 
commissioners have a discretion in this regard as to the amount of back-pay to awards. They are 
ought to take into account a number of considerations, those include but not limited to the financial 
position of the employee. Therefore section 194 finds no application in retrospective reinstatement 
matters. Is application is limited to compensation. 
There have been inconsistencies with the court judgments with regard to when a reinstatement can 
be ordered, when back-pay can be ordered with reinstatement. It is clear that back-pay is not an 
automatic right to reinstatement remedy, it is to the discretion of the presiding officer to award 
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